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EDITORIAL NOTES. 

The decision by Chief Justice Gummere, upsetting the results 
of the local option elections in Montclair, East Orange and Caldwell, 
preceded by a similar decision by Mr. Justice Bergen in several cases, 
has been widely published in the newspapers and with many com- 
ments. The main point of these decisions is, not that the local option 
law is unconstitutional (a question not distinctly passed upon), but 
that the legislative Act of last winter requiring that every qualified 
elector of the State, who is in the active service of the military forces 
of this State, or of the United States, shall be given the right to vote 
at any primary, general or special election. It was impracticable to 
secure the names of the soldiers who were in France so as to give 
them the opportunity to vote in these local option elections. In the 
case of Roselle, it was said that there were not enough men from that 
municipality in the military service to have changed the results of the 
dection ; nevertheless it was held that there was a sufficient denial of 
the right of the electorate to nullify the election. There is no ques- 
tion in our mind that these decisions were sound in law, and that 
they will affect most of the communities in which the local option ques- 
tion was voted upon. But it is a grave question as to whether the 
Legislature ought not to have been called in order to so amend the 
dection law of 1918 as to make it certain that the results of this 
Fall’s election for the Legislature and United States Representatives 
and Senators may not be set aside. It is true it is argued that the 
Courts do not demand impossibilities, and it may possibly be held 
by the Court of Errors and Appeals that it is not necessary, 1n order 
to insure the validity of elections, that every soldier and sailor shall 
be given an opportunity to vote. Nevertheless it is so plainly clear 
that some of the provisions of the law are impossible of being carried 
ut that it would seem wise to have made the law practicable and 
thus avoid a contest. When it comes to the subject of United States 
Senator or Member of Congress, it may well be that, however our 
State Courts may hold, the United States Senate or the House of 
Representatives may refuse to receive as members persons certified 
as elected from New Jersey, on the ground that the soldiers’ vote is 
not secured. The law as it stands is both unfair and dangerous. 

Since the foregoing was written we have received the opinion 
of Mr. Justice Kalisch in the Ocean county case, which is printed in 
wl in this Journal. It confirms the previous rulings, but is of par- 
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ticular interest in its suggestions as to the possible difference of 
view the Courts might take if the Fall elections were in dispute. 





The decision of the Board of Public Utility Commissioners to 
allow the Public Service Corporation to make a charge of one cent 
for transfers will probably go but a slight way toward making up 
the deficit which is surely coming upon that corporation under its 
present system of a five-cent fare for the long distances which such 
fare gives in the larger cities. We look upon the decision of the 
Public Utility Commissioners as a very conservative one, which may 
have to be changed before the beginning of next year, or certainly 
at that time, if present prices of wages and materials are kept up, 
or even increased, as they are likely to be. Generally speaking, 
trolley fares are either being raised or attempted to be raised all over 
the country, and it would seem to be an essential in these war times, 
although, in our own opinion, a zoning system, if found practicable, 
would be altogether fair and just. We do not agree with the con- 
tention that a contract as to fares between a municipality and a Public 
Service Corporation is so binding on either party that the Legislature 
may not alter the same directly or by permitting a change to be made 
by a Board of Public Utility Commissioners. It is true that in ordi- 
nary private contracts the Legislature would have no power to impair 
them, this being prohibited by Constitutional enactment; but there is 
a difference between private and public contracts, a difference which 
is recognized by many authorities. A contract concerning trolley 
or railroad rates is really a contract between the public on the one 
hand and what has frequently been termed a quasi public corpora- 
tion on the other. The public gives the corporation its peculiar 
standing, which is peculiarly for the public benefit, and is interested 
in its property and income because of the taxes required. The matter 
certainly ought to be considered upon a different plane to that of 
contracts between individuals. 





One of the finest tributes paid to the part that America is taking 
in the great European War is that by the Rev. Reginald J. Campbell, 
formerly the distinguished pastor of the City Temple, London (he 
succeeded the Rev. Joseph Parker), as contributed by him to “The 
Churchman,” of New York City, a few weeks ago. A portion of this 
tribute is as follows: 

“And yet the wonder of it! The entry of America into the War 
is an event for which publicists have never prepared us in the past, 
a complete break with America’s own tradition, and a step which can 
only mean in the long run the end of all Old World tyrannies and 
feudal survivals, for it is inconceivable that the strongest nation on 
earth and the richest in resources, a nation, moreover, consisting 0! 
a hundred million people trained in the freest of free institutions, 
should ever be content to withdraw from the work it has taken in 
hand until humanity everywhere has come to share in the blessings 
itself enjoys. 
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“Americanism, in the noblest and fullest sense of that word, 
has invaded Europe, and it has come to stay. It will have Europe 
as itself soon or late; nothing can stop the process once begun. 
Kaiserism, Junkerism, militarism and every other form of bondage 
for the souls and bodies of men must inevitably disappear before it 
in time. It may not be to-day nor tomorrow that our gladdened 
eyes behold this consummation. Races that have dwelt in slavery 
for ages cannot quickly become accustomed to the idea and atmos- 
phere of freedom; they cannot envisage their lives in terms of it; 
do not readily understand what it involves, as is conspicuously the 
case in Russia today. But there can be no turning back. The goal 
of American effort, as President Wilson and all who thought with 
him very well knew when they decided upon this venture, is the com- 
plete emancipation of human society on earth from the hoary despot- 
ism and cruel hereditary caste systems which have cursed it for so 
long. 

“The stages of this development on the part of the American 
Commonwealth are well marked. Its first triumph was gained over 
us a hundred and forty years ago, when the fathers of the Republic 
drafted the Constitution of the United States. They determined 
that on that one spot of earth at any rate men should be free and 
equal and entitled to liberty, justice and the pursuit of happiness 
unimpeded by the exercise of any authority not of their own setting 
up. But the spirit in which they resisted British monarchy at that 
time and laid the foundation of a democracy, destined by and by to the 
august function of assimilating to itself all the other political societies 
of the world, they drew from British sources; it was and 1s ours. 

“When the present writer was in America fifteen years ago he 
visited President Roosevelt at Oyster Bay and learned some things 
about American statesmanship which were pleasant to British ears. 
One observation of the President he has not forgotten and is not 
likely to forget. Mr. Roosevelt declared that Amefican democracy 
derived from two main lines of spiritual ancestry, English Puritanism 
and French essayists of the Eighteenth century. Of the two, ne con- 
tinued, the former had proved by far the more potent; it had supplied 
the deep and strong moral quality which distinguished Americanism 
from some other types of popular government. ‘Do not judge us 
too hastily by our methods of electioneering,’ he concluded, ‘or by 
the political corruption of which you hear so much in England and 
which you have only just outgrown yourselves. These things are 
after all only on the surface of our national life. When any great 
moral issue is defined the whole American people rise passionately to 
the full height of the demand it brings, as was proved both in our own 
Civil War and in the Spanish-American War just ended.’ 

“That this was perfectly true we are relearning today. The 
springs of Americanism are to be sought in the old English Puritan 
passion for public righteousness which the Pilgrim Fathers carried 
with them to New England. The sons of the Pilgrim Fathers had 
to fight their British kinsfolk for its vindication; they have never 
drawn the sword for any other principle. To-day they are fighting 
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with us to secure its triumph on the scale of the entire habitable 
globe. 

“We ought not to be surprised that it was only after long hesita- 
tion that American public opinion swung fully and finally to the 
side of the Allies in the present struggle. The issues were not so 
plainly seen there as here, and the decision to interfere in a European 
war was a tremendous departure from precedent. But it had to 
come; there was no room left in the world for both Prussianism and 
Americanism, and, despite all prejudices and new misunderstandings, 
American citizens realized that the cause of Britain and France was 
the cause of democracy from which they themselves could not in 
honor stand aside.” 





The following is an item going the rounds of the newspapers 
concerning the case of Broome, who was recently pardoned by the 
Court of Pardons of this State: “One gross miscarriage of justice 
is corrected by the Court of Pardons, in the case of Christian W. 
Broome, of Salem county, who is set free upon the strength of a con- 
fession that a young man, now in the United States Army in France, 
is guilty of the crime of which Broome was convicted and for which 
he was sentenced to serve from five to thirty years in the State 
prison. A full pardon is granted to Broome. He was a resident of 
the mining district of Pennsylvania and moved to Salem county to 
better his condition in life, as a railroad engineer. He has a wife 
and two children. Shortly after he took up his home in a Salem 
county boarding house he was accused of a statutory offense involving 
a young girl. He was convicted and sent to prison. Now, after he 
has served three years of his long term, justice is done for him.” Our 
comment is that this is not justice to the man convicted, or to his 
family. As we have said heretofore, there ought to be in this State, 
and in every other State and country, a law that, when a person who 
is innocent is convicted of a crime and suffers imprisonment, and 
his innocence is shown and he is pardoned, the State should recom- 
pense him for the time of his incarceration. Nothing less can be 
called justice. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


-* 

In Re Monroe Water Co. Application by the Monroe Water 
Company to increase its schedule of annual minimum bills as fol- 
lows: Single connection to house from $7 to $10; more than one 
connection, meter rate, from $10 to $15. Application was based on 
the fact that the Company had a deficit during 1917, which would 
probably be increased for 1918. The Company serves Wrightstown, 
which has probably 450 families. On its system of five miles ot! 
mains the Company has about 164 customers. It was testified that 
the result of an increase of rates, considering the certain loss in cus- 
tomers, would be a net increase of only about $150. The Board gave 
its opinion that the Company would not be acting for the best inter- 
ests of either itself or the community in seeking to impose higher 
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rates, and that it would be inequitable to place such increase on only 
one class of customers (the private class), from which it received 
only five-eighths of its revenue, and so denied the petition, but per- 
mitted the filing of a modified schedule of minimum annual bills 
as follows: For the first spigot $9 per annum; for more than one 
spigot, or for meter customers, $13 per annum. Report dated June 
18, 1918. Mr. E. C. Reiche for Petitioner. 


In Re People’s Water Company. Application by the People’s 
Water Company for approval of an ordinance to amend an ordinance 
of January 7, 1916, of the township of Raritan, Monmouth county, 
such ordinance being “to grant consent and permission to the Peoples’ 
Water Co. . . . to lay, construct and maintain water pipes and to 
construct, Operate and maintain a water supply system and water 
works” in the township named. The Board reported on the original 
ordinance April 28, 1916, stating that if the ordinance submitted ex- 
cluded the territory then lawfully served by the Keansburg Company, 
it would approve it. The original ordinance was so amended. The 
present decision gives the modus operandi of the amendment and its 
publication, and recites that the Keansburg Water Company objected 
to the approval of the amended ordinance upon two grounds: (1) 
That the Township Committee in the enactment of the amended ordi- 
nance should have complied with the “Limited Franchise Act” (C. S., 
Vol. 3, p. 3562); and (2) that at the time of the passage of the 
amended ordinance, the Act to incorporate the Borough of Keans- 
burg, approved March 28, 1917, was in effect, so that a large part 
of the territory included in the amended ordinance was not subject 
to the jurisdiction of the township of Raritan at the time of the 
passage of the amended ordinance (which was on May 19, 1917). 
As to the first point, the Board held that, in enacting the amended 
ordinance, the action of the township of Raritan was legislative in 
character and not judicial, and that the proceedings were in accord- 
ance with the statutory requirements. As to the second objection, 
it “depends on when the power and authority of the township over 
the territory included in the amended ordinance embraced within 
the limits of the borough of Keansburg ceased, and when the power 
and authority of the borough began.” Quoting from C. S., Vol. 3, p. 
3463, section 2. It was held that the township action was complete 
two days before the authority of the township over the territory 
concerned terminated, and the Board, therefore, gave its approval to 
the amended ordinance. Report dated June 19, 1918. Messrs. Ack- 
erson & Ackerson for Petitioner. Mr. Elmer H. Geran and Mr. 
Charles R. Snyder for Keansburg Water Co. 


In Re Tuckerton Gas Co. Rehearing on petition of the Company 
named in the matter of making a service charge for gas, etc. The 
Company does not manufacture gas at its plant, but had been pur- 
hasing gas at S80 cents per 1,000 cubic feet, later increased to $1.05 
per thousand. In order to enable the Tuckerton Gas Company to 

y its operating expenses and fixed charges, it appeared necessary 
lor the Board to afford it temporary relief. The Board declined to 
graiit permission to make a service charge, because of want of neces- 
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sary information, but concluded that the Company may add, as a war 
emergency surcharge to its existing schedule of rates, 25 cents per 
thousand cubic feet of gas, the charge to be effective after July 1, 
1918 ; the Company thereafter to render reports monthly to the Board, 
showing certain facts stated; the Board to retain jurisdiction of the 
war surcharge for the purpose of modifying or abrogating the same 
if conditions change. Report dated June 27, 1918. Mr. J. A. Riggins 


for Petitioner. 


In Re Public Service Electric Co. The long report of the Board 
in this case, dated June 29, 1918, has been printed in a pamphlet of 
thirteen pages. The final conclusion is that the new schedule of 
rates filed by the respondent pursuant to the determination of the 
Board, dated Feb. 27, 1918, should affect all power customers. 


City of Bayonne v. N. Y. & N. J. Water Co. Complaint filed 
with the Board by the City of Bayonne alleged that the N. Y. & N. J. 
Water Company furnished supplies to the city under a contract with 
two individuals on September 6, 1894, which contract was assigned to 
the N. Y. & N. J. Water Company, and provided for an ample supply 
of pure and wholesome water. It set forth that the Water Company 
failed to furnish a supply either ample or wholesome, and the petition 
prayed that the Board would investigate the matter and an order be 
made requiring the Company to fulfill its contract. No answer was 
filed. There was a hearing with witnesses. On a review of the testi- 
mony the Board ordered the Water Company to forthwith construct 
an additional eighteen-inch pipe line under the Hackensack river, 
and held the matter for a further hearing to ascertain what relief may 
be necessary for a permanent construction of the trunk lines of the 
Company, to assure the city a safe, adequate and proper water supply. 
Report dated June 29, 1918. Mr. Daniel J. Murray for City of 
Bayonne. Mr. C. A. Dana for the N. Y. & N. J. Water Company. 

In Re New York, Susquehanna & Western R. R. Co. Petition 
filed by the Company for consent to transfer on its books certain 
shares of its stock to the Erie Railroad Company. It stated that 
the Erie Railroad Co. had acquired from time to time $14,500 par 
value of the common stock, and $2,800 par value of the preferred 
stock of petitioner which had never been transferred to its name on 
the petitioner’s books, and that it also held other bonds and scrip, 
etc., of the Midland Railroad Co., which had consolidated with the 
petitioner Company, etc. Petition approved. Report dated July 8, 
1918. Mr. Gilbert Collins and Mr. George H. Minor for Petitioner. 
Mr. Charles S. Noyes for Estate of A. Rosenbaum et al. Mr. Oliver 
C. Carpenter for Estate of Anna K. Gilman. 


Winters v. Standard Gas Co. Complaint of Mrs. William Win- 
ters against the Standard Gas Co. The complainant owning property 
at Keansburg was desirous of having three bungalows thereon served 
with gas, each to require a separate gas meter. Complainant de- 
posited $15 with the Company in September, 1916, and requested 
service. The Company kept the deposit for five months and then 
returned it. The Board determines that the desired extension was 
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reasonable and practicable; that the gas pipe in the street leading 
to complainant’s property is inadequate and must be replaced with 
a larger pipe and extended 75 feet to premises of complainant. Re- 
port dated July 10,1918. Mr. R. H. Garrison for the Company. 


Miller v. Merchantville Water Co. The Board, on March 19, 
1917, ordered the Water Company to extend its existing facilities in 
the township of Pensauken, specifying the avenues, the order to 
become effective April 20 following. Subsequently the effective date 
was changed to May 1, 1918. Application being made for a further 
extension, the Board held that it would not insist that the work be 
completed forthwith, owing to the greatly increased cost of labor 
and material since the original order took effect, due to war condi- 
tions. It disapproved the conduct of the Company in deferring the 
work, which could have been completed earlier at a reasonable in- 
vestment cost, and stated that when conditions changed an effective 
date would be fixed. Report dated July 9, 1918. Mr. L. Smith for 
Petitioner. Mr. Lewis Starr for Respondents. 


ABSTRACTS OF RECENT DECISIONS OF STATE BOARD OF TAXES AND 
ASSESSMENT. 


In Re Trinity Church, Newark, N. J. Application of The Rector, 
Church Warden and Vestrymen of Trinity Church, Newark, N. J., 
for an exemption from taxation, for the year 1917, on property situated 
in Newark. The corporation of Trinity Church is the owner of a 
lot at 6 Park Place, upon which is erected a dwelling house. Up to 
January 1, 1917, the building was used as a parsonage of the church, 
but during 1917 was used by the Newark Branch of the National 
Surgical Dressings Committee. This Committee is incorporated, but 
the Branch not. The Branch was engaged in the production of 
surgical dressings for use among the wounded of the Allied Armies. 
About one thousand workers were employed with an average of 
from fifty to one hundred women daily engaged. The materials used 
were bought with funds supplied by voluntary contribution. No 
rental was paid for the building and no salaries were paid to officers. 
The assessment was $38,000 on the land, and $1,000 on the building. 
The assessors allowed an exemption of $5,000 from the building valua- 
tion under the provisions of the Tax Act exempting parsonages to 
that extent. Full exemption was claimed under section 3, subdivision 
4, Tax Act of 1903, as amended by Chapter 278, Laws of 1913. The 
decision deals with the words “charitable uses,” and holds that the 
scope and spirit of the Act came within the enumeration of common 
law charities. The assessment was ordered cancelled. Memorandum 
(by Mr. Jess) filed June 4, 1918. Mr. Chauncey G. Parker and Mr. 
Horace C. Grice for Petitioner. Mr. William J. Kearns for Respond- 
ant. 


In Re Lexington Motor Corporation. Application of Harry W. 
Gaston, Liquidating Trustee, etc., of Lexington Motor Corporation, 
for cancellation of tax assessment for 1917 on property in Newark, 
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N. J. The property involved in the appeal consisted of forty- 
seven motor cars stored in a warehouse in Newark on May 20, 1917, 
and was assessed as property subject to taxation. On appeal to the 
Essex County Board of Taxation assessment was affirmed. Appellant 
insisted that the tax was invalid on the ground that the property was 
in continuous interstate transit from Indiana to the State of New 
York and never obtained a taxable situs in New Jersey. The Liquidat- 
ing Trustee testified to have found it inconvenient to get cars from 
the factory in Indiana directly shipped into New York City; so 
they were consigned to Newark, there unloaded and run over to 
New York on their own wheels. On account of lack of lighterage 
and insufficient crew of men to take the cars to New York City im- 
mediately, warehouse arrangements were made in Newark, where 
the cars were held until they could be delivered in New York. The 
Company’s business representatives were located in New York. The 
Company was not registered, and had no office in New Jersey. The | 
decision refers to the cases of Lehigh & Wilkes-Barre Coal Co. y. 
Junction, 75 N. J. L. 922, and Susquehanna Coal Co. v. South Amboy, 
228 U. S. Rep. 665, and holds that there was no warrant for ques- 
tioning the validity of the tax. Appeal dismissed and assessment 
affirmed. Memorandum (by Mr. Jess) filed June 18, 1918. Messrs. 
Kellogg & Chance for Petitioner. Mr. William J. Kearns for Re- 
spondent. 


In Re Paterson Society for the Relief of Hebrew Strangers. 
Application of the Society named for the reduction of tax assessment 
for 1917 on property in the city of Paterson. The property consisted 
of a small lot of land and building thereon, the latter used to give 
free lodging and a day’s board to any stranger who may apply for 
relief of that character. One floor was tenanted at a monthly rental 
of $18; the remaining portion devoted to charitable pursuit. Because 
a substantial part of the building was rented out it was held to come 
within the purview of amended subdivision 4 of section 3 of the Tax 
Act of 1903. Assessment affirmed. Memorandum (by Mr. Jess) filed 
June 18, 1918. Mr. Morris F. Levin for Petitioner. Mr. Randel B. 


Lewis for Respondent. 


In Re City of North Wildwood. Appeal from the City of North 
Wildwood from the action of the Cape May County Board of Taxa- 
tion in striking from the duplicate for 1917 assessment upon personal 
property belonging to the city of Wildwood, located in the city of 
North Wildwood. The property in question consists of pipe lines and 
improvements forming part of the distribution system of the munic- 
ipally-owned water works of Wildwood. From this plant water 
service is furnished to Wildwood, North Wildwood and Wildwood 
Crest. The authorities of North Wildwood imposed an assessment 
not only upon land of Wildwood’s water system within its territorial 
boundaries, but also upon all the personal property employed in the 
service of supplying water within that taxing district. On appeal to 
the County Board the assessment of $38,000 on personal property was 
cancelled. Held that in taking this action the County Board was 
right, referring to section 3, subdivision 2 of Tax Act of 1903, and 
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the supplement of Chapter 118, Laws of 1910; also to the case of 
City of Perth Amboy v. Barker, 65 Atl. 201. Appeal dismissed. 
Memorandum (by Mr. Jess) filed June 18, 1918. Mr. J. Fithian 
Tatem for Petitioner. Mr. Jonathan Hand for Respondent. 


In Re Borough of Sussex. Application of the Borough of 
Sussex for reduction of tax assessment for 1917 on property in Want- 
age township, Sussex county. The Borough of Sussex is the owner 
of the municipal water works, part of which is located in Wantage 
township, and the borough was assessed for the part of its water 
system situate in Wantage township, as follows: Land at Lake 
Rutherford, $1,750; right of way for pipe line, $1,750; water rigfits, 
$1,500. Total $5,000. The same taxing district appealed to the 
Board in 1917 as to an assessment in 1916, when the Board sustained 
the action of the Sussex County Board of Taxation in cancelling the 
assessment on the pipe line (see report of State Board 1917, Part X, 

p. 29). The question on this appeal concerned the validity of the 
assessment on the land in which the pipe line is laid, and on “water 
rights.” Held that the law did not warrant the levying of a tax upon 
the “water rights” assessed in this case. A different conclusion is 
reached as to the assessment of the land or right of way in which the 
pipe line is laid. “The rights and interests which a borough has in 
the soil in which its water pipes are laid appear to be such rights and 
interests as would be taxable as ‘land’ in the ownership of a private 
person, and therefore are subject to taxation under the supplement 
to the Tax Act (Chapter 118, Laws 1910).” Citing Pipe Line Co. v. 
Berry, 53 N. J. L. 212. Assessment on so-called “water rights” can- 
celled, and on right of way sustained. Memorandum (by Mr. Jess) 
filed June 18, 1918. Mr. Hugh C. Baldwin for Petitioner. Mr. Henry 
C. Hunt for Respondent. 


In Re Philadelphian Society of Nassau Hall. Application of this 
Society for cancellation of tax assessment for 1917 on property in 
the township of Brick, Ocean county. The Society owns the property 
involved, consisting of about twelve acres of land in Brick township, 
on which are erected a frame bungalow and shacks, which are used 
as a summer camp for boys under the supervision of Princeton Uni- 
versity students. The camp appeared to be supported by fees paid 
in part by the boys and by outside contributions. The camp is usually 
open from the latter part of June to the early part of September; in 
1917 was open from July 1 until the end of the ‘first week in September. 
st eens wees not actually used on May 20. “It is unnecessary 

) decide whether these purposes were charitable or benevolent 
within the meaning of the exemption clauses of the Tax Act, since 
the exemption in any case depends upon the use of the property at 
the precise date fixed by the statute as the time of determining its tax- 
able status. Borough of Longport v. Max, etc., Home (State Board 
Report 1917, Part X, p. 47), which decision was affirmed by the Court 
of Errors in 102 Atl. 633.” Memorandum (by Mr. Jess) filed June 18 
M18. Mr. Bayard Stockton for Petitioner. 
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In Re United Hebrew Charity Organization of Elizabeth. Appii- 
cation for reduction of tax assessment for 1917 on property in Eliza- 
beth. Petitioner owns premises 408 and 410 Court street in Elizabeth, 
It is exclusively a charitable organization, dispensing charity, con- 
ducting a Hebrew Free School and maintaining a sheltering home. 
Every part of the building is used for the organization, but one of 
the rooms is rented for building and loan meetings on various nights, 
for which rent is paid, and occasionally the hall is rented for dances 
and entertainments, for which rent is paid. The income from these 
rentals is used for the purposes of the organization. Otherwise the 
organization is supported by voluntary subscription. Held, that the 
property does not meet the required test of the Tax Act; referring 
to Washington Camp No. 23 v. Board of Equalization, 93 Atl. 856. 
Appeal dismissed and assessment affirmed. Memorandum (by Mr. 
Jess) filed June 18, 1918. Mr. Abe J. David for Petitioner. Mr. John 
J. Griffin for Respondent. 


In Re City of Passaic. Application of the city for the restoration 
of the tax assessment for 1917 on property of the Masonic Associa- 
tion of Passaic, situated in the City of Passaic. The Passaic County 
Board of Taxation cancelled an assessment of $15,950 for taxes for 
1917 upon the property of the Masonic Association. Held, that the 
evidence would not warrant the State Board in finding that the 
County Board erred in its decision. Appeal dismissed. Memorandum 
opinion (by Mr. Jess) filed June 25, 1918. Mr. Albert O. Miller, Jr. 
for Petitioner. Mr. Andrew Foulds, Jr., for Respondent. 


In Re House of Divine Providence and Home for Incurables. 
Application for reduction of tax assessment for 1917 on property in 
Midland township, Bergen county. The building was in process of 
erection May 20, 1917. The petitioner is a New Jersey corporation 
organized for charitable purposes, and has erected and occupied for 
many years a building on the south side of Midland avenue, and 
always enjoyed freedom from taxation on the same. The structure 
assessed is situated on the north side of Midland avenue, and has been 
in course of erection for several years, owing to lack of funds. It is 
a stone building of five stories, and about seventy-two rooms. At 
the time of the assessment a woman, her son and daughter, and one 
of the sisters of the Home were domiciled in the Home, which was 
in partial use. Held, that it was not required that all of the rooms 
should be occupied, provided there was no inconsistent use in @ 
manner to negative exclusive charitable purposes. “The test is 
whether there was actual use. The building in question meets that 
test.” Assessment cancelled. Memorandum opinion (by Mr. Jess) 
filed June 26,1918. Mr. Cornelius Doremus for Petitioner. Mr. David 
D. Zabriskie for Respondent. 


In Re Paul Beardsley, Executor. Application of Paul Beardsley, 
executor of Jessie R. Barr, deceased, for reduction of tax assessment 
for 1917 on personal property in the Borough of Oakland, Bergen 
county. The Bergen County Board of Taxation had affirmed an 
assessment of $664,096 on personal property of the estate of Jessie 
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R. Barr, deceased. Such assessment was levied against the executor 
in the borough in which he resides, and was made by the assessor of 
Oakland under the direction of the Bergen County Board, based upon 
the inventory of decedant’s estate filed in the Surrogate’s office of 
Essex county. The property embraced was household goods, jewelry, 
a note and numerous bonds. The assessment was attacked upon the 
ground that it was excessive and not warranted in law. Held, that 
the executor is assessable for the intangible personal property of his 
estate in his possession in the taxing district in which he resides. 
Household goods and jewelry being tangible personal property and 
not found in the borough of Oakland on the taxing date were not 
subject to taxation therein. These items amounted to $27,452. A 
note for $1,500 was proved to have been paid prior to May 20. The 
balance of the assessment was of securities which are intangible 
personal property. Referring to 37 Cyc., p. 955; Kirkland v. Hotch- 
kiss, 100 U. S. 491; Union Transit Co. v. Kentucky, 199 U. S. 194., 
The market value of these securities was $552,376. Valuation for 
taxation reduced to the sum of $552,376. Memorandum opinion (by 
Mr. Jess) filed June 25, 1918. Mr. Robert J. Bain for Petitioner. Mr. 
Jacob W. DeYoe for Respondent. 


In Re Sussex County Historical Society. Application of the 
Sussex County Historical Society for cancellation of the tax assess- 
ment for 1917, on property in the town of Newton. The Society 
wns a lot in Newton upon which it erected a building to be used as 
ameeting place of the Society, and-a depository for records and relics 
of historic value. The money with which to erect the building was 
donated. The questions considered were whether such a building 
is entitled to exemption from taxation and whether it was in actual 
use at the time of the assessment. The class of buildings exempted 
by the Tax Act is held not to include, either expressly or by fair 
implication, buildings owned by, historical societies or used for the 
purposes of such societies. The amendment of section 3 of the Tax 
Law (Laws of 1918, Chapter 289) did not become effective until 
March 6 last, but, in any event, that amendment is considered in 


| the opinion as not broad enough to comprehend the building under 


consideration. As the building was not completed and ready for 
ue until about June 1, 1917, on that ground also the action of the 
Sussex County Board of Taxation is affirmed and the appeal dis- 
missed. Memorandum (by Mr. Jess) filed June 25, 1918. Mr. Levi 
4. Morris for Petitioner. Mr. Lewis VanBlarcom for Respondent. 


In Re United States Metals Refining Co. On an appeal by John 
i. Nevill, assessor of the borough of Roosevelt, in Middlesex county. 
the assessor, acting under the direction of the County Board, levied 
il assessment on the personal property of the United States Metals 
Refining Co. for the year 1917 of $1,180,000, an increase of $675,000 
wer the assessment of the preceding year. On appeal to the County 
soard the valuation was reduced to $780,000. Thereupon the assessor 
led a petition that the original assessment be restored. The Com- 
pany concerned operates a large smelting and copper-refining plant 
” Roosevelt. It receives from points outside of the State shipments 
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of copper ores in transit privilege of the Interstate Commerce Com. 
mission for refining for the owners. After refining, the copper jg 
shipped away, generally to the port of New York. The cases of 
McCutchen v. Board of Equalization of Taxes, 87 N. J. L. 370, Lehigh 
& Wilkes-Barre Coal Co. v. Junction, 75 N. J. L. 922, and General 
Oil Co. v. Crain, 209 U. S. 211, are referred to on the point of con. 
tinuity of journey. The ground, however, is taken that the property 
involved in the appeal was not owned by the corporation on the 20th 
of May, 1917, and the assessor did not make any special effort to 
ascertain the names of the true owners. The evidence being that the 
property was not owned by the appellee, it was held that the County 
Board of Taxation did not err, and the appeal was dismissed. Men- 
orandum (by Mr. Jess) filed June 28, 1918. Mr. John R. Connelly for 
Petitioner. Mr. Alfred S. Marsh for Respondent Taxpayer. Mr. 
Peter F. Daly for Roosevelt Borough. 


In Re St. Paul’s Catholic Church, Burlington. Application for 
cancellation of tax assessment for 1917 on properties in the city of 
Burlington. The assessment were levied by the city upon three 
properties owned by the applicant. The appeal came up on two 
items, which relate to certain houses on East Union and Barclay 
streets. The appeal as to Barclay street was withdrawn, and only the 
East Union street buildings were considered. This property was 
used for a time for school purposes, but at the time of the 1917 assess. 
ment was not in use, being closed temporarily “on account of defec- 
tive apparatus.” Subsequently it was used as a school. The build- 
ing not being in use for any purpose entitling it to exemption from 
taxation at the assessment date, the appeal was dismissed. Men- 
orandum (by Mr. Jess) filed June 28, 1918. Mr. Francis J. Smith for 
Petitioner. Mr. Ernest Watts for Respondent. 





IN RE HOLMAN JR. 


(N. J. Supreme Court, July, 1918). 
Special Local Option Election—Effect of Law of 1918 Concerning Soldiers’ Ballots—Dife- 
ence Between Special and General Elections—Election Set Aside. 


In the matter of the application of George W. Holman, Jr., to 
contest the validity of a special election held in the township of Dover. 
in the county of Ocean, under Chapter 2 of Laws of 1918. On petition. 
Heard before Mr. Justice Kalisch, sitting alone as per statute. 

Messrs. Berry & Riggins for Petitioner. 

Mr. William Howard Jeffrey, contra. 

KALISCH, J.: <A special election was held on Tuesday, May 28 
1918, in the township of Dover, in the county of Ocean, in this State 
under Chapter two of the Laws of 1918, on the question whether the 
sale of intoxicating liquor as a beverage shall or shall not be pr 
hibited. The result of the election, as announced, was two hundred 
and ninety-one votes for and two hundred and seventy-five votes 
against prohibiting such sale, thus making a majority of sixteen vote 
in favor of prohibition. 
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The admitted facts, presented by a stipulation in writing entered 
into by counsel of the respective parties in the case are, that on the 
date of the special election and more than twenty days prior thereto 
there were forty-three qualified electors of the township in active 
service in the military forces of the United States, and who were 
absent from their respective districts; that out of these forty-three 
qualified electors, as appears from a list attached to the stipulation, 
there were thirty-four within the United States, with their military 
addresses obtainable upon due inquiry; that out of those thirty-four, 
eighteen were distributed among the camps and coast guard sta- 
tions within the State of New Jersey; that no sample ballots were 
mailed to any of the absent qualified electors; that no registry lists 
were posted in the respective election districts of the township prior 
to said special election; that the township clerk did not mail to the 
qualified electors of the township in the military service of the United 
States any statement of the proposition to be voted upon at such 
special election or any notice of, or information concerning said elec- 
tion; that none of the qualified electors of the township in the active 
military service of the United States who were absent from their 
respective election districts on the day of said election voted thereat. 

From the testimony taken under an order made by me in the 
cause it appears and I do find that the Secretary of State did not, at 
least twenty days prior to the said special election or at any other 
time, forward to the clerk of Dover township in Ocean county the 
names and addresses of the qualified electors in the military forces 
of the United States, residing within the limits of the township, as 
required by section five of the Act of 1918. 

It further appears from the testimony, and I do find that no 
attempt was made by the Secretary of State to obtain the names 
and post office addresses of the qualified electors of the State in the 
military service of the United States, residing in the township of 
Dover, from the Adjutant-General of the United States or other 
proper authority of the United States. 

It further appears from the testimony and I do find that there 
isno record either in the office of the Secretary of State or in the 
office of the Adjutant-General of New Jersey of any application made 
by the Secretary of State to the Adjutant-General for the names and 
post office addresses of the qualified electors in the military service 
of the United States, residing within the township of Dover. 

_ There is, however, testimony to the effect that the office of the 
Secretary of State was advised by the Department of the Adjutant- 
General of this State that it was impossible for the latter to furnish 
any list of names and military addresses of the soldiers and sailors 
of the State of New Jersey. But I think it is wholly unimporant 
whether or not the failure of the Secretary of State or of the Adjutant- 
General to comply with the provisions of the statute was due to their 
wilfulness, or neglect, or to either of them, or because of the imprac- 
ticability of carrying the statutory behests into execution, so long 
as it appears that the qualified electors were deprived of their right 
to vote at the election and were sufficient in number to have changed 
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the result if they had been afforded an opportunity to cast their 
votes and had voted against prohibition. 

I find further as a fact that the Secretary of State made no 
attempt to comply with section six of the Act, which requires him 
to send to each of such qualified voters either a printed copy of this 
Act or printed directions for voting and sending therewith a ballot, 
etc. 

In view of the fact that section nine of the Act permits a qualified 
voter in the military forces of this State, or of the United States, 
to vote by an unofficial ballot, | am not prepared to say that if this 
had been a general election, a failure of compliance with sections 
four, five and six would be sufficient to justify the setting aside the 
result accomplished at such election, even though it appeared that 
the qualified absent electors if they had voted would have changed 
the result. The reason for this view is founded upon a marked 
difference which exists between a general and special election. The 
day for holding a general election is fixed and certain. It is a legal 
holiday, and it is fair to presume that every person of intelligence 
has knowledge of it. It is the duty of every good citizen to vote, 
but he is not compellable to do so. It is a right which he is free to 
exercise or not. The absent soldier is afforded an opportunity to 
acquire the necessary information, by applying to the proper sources, 
as to who the candidates are, or the questions to be voted on; or 
how he may properly register his vote at the election before the day 
of election arrives. 

As has been said, section nine permits the absent soldier to cast 
an unofficial ballot. Thus it is to be observed that he is, at least, 
afforded an opportunity to cast his vote. But this cannot be properly 
said in the case of a special election. For he has no means of knowing 
when such election is to take place, unless he receives actual notice. 
It is plain that if he receives no such notice he is practically deprived 
of the opportunity and right to vote. 

It is argued that the right to vote is not an inherent right. As 
a general proposition | think it is manifestly unsound. For it is clear 
that the citizens of a democracy have an inherent right to a voice 
in their government and to participate in the election and selection 
of those to be entrusted with the administration of their govern- 
mental affairs, and to make laws to govern themselves. This inherent 
right can only be exercised through the ballot or by like means in 
order to express the popular will. The right to vote inheres in citt 
zenship. The common law did not create the right to vote. The 
right pre-existed the common law. It is only necessary to point to 
both sacred and profane history for confirmation of this statement. 
The common law of England fostered class distinctions and only 
recognized the right of local self-government in a certain class ot 
citizens, e. g., such as is accorded to the citizens of London to par- 
ticipate in the governmental affairs of their municipality, granted by 
charter and as an ancient and sanctioned prerogative. The common 
law of England is impotent to serve as a safe guide in the matter 0! 
the suffrage of citizens in a government of and by the people. But 
whatever may be the state or condition of peoples living under differ- 
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ent forms of government from ours, the question of the inherent right 
of a citizen to vote in a democracy cannot be an open one here. 

Now, it is to be observed that the Federal Constitution does not 
create or confer the right to vote, but guarantees that right, and 
recognizes such right to exist in every male citizen of the United 
States who has arrived at the age of twenty-one years. Our State 
Constitution likewise does not create or confer the right to vote, but, 
like the Federal Constitution, guarantees it, and limits the right to 
vote to male citizens of the United States who have attained the 
age of twenty-one years, and who have resided in this State for one 
year, and in the county in which he claims his vote for five months 
next before the election. Our Constitution further declares “that 
in time of war, no elector in the actual military service of the State 
or of the United States, in the Army or Navy thereof, shall be deprived 
of his right to vote by reason of his absence from such election dis- 
trict; and the Legislature shall have power to provide the manner 
in which, and the time and place at which, such absent electors may 
vote, and for the return and canvass of their votes in the election dis- 
tricts in which they respectively reside.” 

The Legislature, in conformity to the constitutional’ mandate, 
passed such laws. The evidence before me shows that they were 
not complied with. I am not prepared to hold that the provisions of 
the statute are mandatory, in that a failure to observe them would 
have the effect of vitiating the election, irrespective of the fact 
whether or not the disfranchised vote, if voted, would have changed 
the result. 

[ find as a fact that a sufficient number of qualified electors were 
absent from the township of Dover, in the county of Ocean, who were 
in the military forces of this State and of the United States; and that 
in violation of the Constitution of this State, and the provisions of the 
statute, they were deprived of their votes at the special election held 
in the township, which votes if cast against prohibition would have 
changed the result of the election; and, therefore, the election must 
be set aside. 





INTERNATIONAL MOTOR CO. v. PURCELL. 


(N. J. Supreme Court, Aug. 27, 1917). 
Workmen’s Compensation—Temporary Disability—Amount of Compensation— Permanent 
Injuries to Eyes. 
On certiorari to Union Common Pleas case of Patrick J. Purcell 
against the International Motor Company. Before Justice Bergen. 
Messrs. Kalisch & Kalisch for Prosecutor. 
Messrs. Codington & Blatz for Defendant. 


BERGEN, J.: The defendant in certiorari was injured October 
21, 1915, while in the service of the prosecutor, by an accident which 
itis not questioned arose out of and in the course of his employment. 
The proofs warrant an inference that prior to the accident the defend- 
ant was serving as a machinist, performing such work as his foreman 
might direct, at a weekly wage of $18.48, and that after the accident 


























240 THE NEW JERSEY LAW JOURNAL. 


he was continued in the service of the prosecutor as night watchman 
at one-half of his former wages until January 6, 1916, when he was 
discharged for incompetency; that thereafter the prosecutor paid 
the defendant $9.24 per week until $360.36 had been paid, when 
further payment was refused. The defendant then filed a petition 
under the Workmen’s Compensation Act, and was awarded $9.24 
per week for 175 weeks, for permanent, partial disability of his eyes, 
and 8 weeks and 3 days for temporary disability of his arm, making 
a total of 183 weeks and three days, subject to a credit for $360.36 
paid after January 6, 1916. 

The prosecutor first urges that the allowance for temporary 
disability was unauthorized because during the period for which 
the allowance was made the defendant was able to work and earn 
wages, and therefore there could be no temporary disability. In 
other words, the clajm is that the temporary disability must be total 
to entitle a workman to any compensation under the statute (P. L. 
1911, p. 184). This is not a proper construction of the statute, for 
section 2, paragraph 11 (a), as amended in 1913, P. L. 302, provides 
“for injury producing temporary disability,” and this does not require 
that a temporary disability must be total, but provides for any dis- 
ability of a temporary character, which to any degree impairs the 
earning capacity of the injured person by depriving him of the use 
of physical functions existing before the accident, and in this case 
compensation for the injury to the arm was limited to the continuance 
of the temporary disability. The liability attaches when the accident 
happens, and it can only be discharged in the manner provided for 
in the statute. 

Nor does the fact that the defendant was paid wages by the prose- 
cutor for services of a less exacting character rendered after the acci- 
dent affect the amount of compensation to be awarded, when the 
wages are paid for a service of a different nature from that per- 
formed before the accident, and for a less wage, without any agree- 
ment or understanding, if such an agreement can legally be made, 
that such earnings were paid on account of the compensation allow- 
able under the Act. DeZeng Standard Co. v. Pressey, 86 N. J. Law, 
469. The contention of the prosecutor on this branch of the case can- 
not be sustained. 

The next point argued is that the reason given by the trial Court 
for awarding compensation during 178 weeks for “nearly one-half of 
a total disability of both eyes” is not supported by the evidence. 
There was testimony which justifies the inference that the injury to 
the eyes of the defendant reduced their efficiency to at least one-hali 
their normal capacity, and if the judgment is in any respect erroneous 
in not fixing a greater time limit it would, to that extent, be a loss 
to the defendant, who does not complain. The testimony shows that 
defendant was a machinist; that his trade required good eyesight; 
and that since the accident which caused the injury, and because of 
it, his eyesight is so deficient that he cannot pursue his former trade. 
The defendant testifies that he cannot distinguish clearly objects 
with his right eye, except within a limited area, and that the vision 
of his left eye is double unless he turns his head to one side and 
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covers the other eye. The accident happened October 21, 1915, and 
Doctor Ard, an eye specialist of known repute, testified that he had 
examined the defendant’s eye in May, 1916, and once or twice after 
that date, the last being December 12, 1916, two days before the trial, 
and that the disability to the right eye was two-thirds and to the left 
eye one-half. This witness, in answer to a question containing the 
testimony of the defendant concerning the physical condition of his 
eyes, inquiring the extent of the disability which the defendant sui- 
fered from the injury to his eyes, replied: 

“A. Well, I think if these statements are all true that I have 
made, that he is absolutely debarred—that is, at least as long as the 
disability remains, he is unable to follow his trade.” 

This and the other testimony in the case I think warrants the 
finding that the injuries to defendant’s eyes amounts to “nearly one- 
half of a total disability of both eyes,” which is in effect a partial 
permanent disability. ‘ 

The next point made is that the Court based the percentage of 
disability upon the character of the work in which the defendant was 
engaged, viz: machinist, and that this is contrary to Bateman v. 
Smith, 85 N. J. Law, 409, 89 Atl. 979. This is founded upon the fol- 
lowing statement by the Court: 

“The petitioner can never again work at his trade as a machinist 
and must confine his employment to occupations that will never 
produce more than a small compensation.” 

This statement simply relates to the effect the injury had on the 
earning capacity of the defendant, and has no bearing upon the per- 
centage of disability based upon the character of the person or his 
work, as in the case last cited. 

The next point is that there is no proof of permanent disability, 
but only temporary injury to the sight of defendant’s eyes, and this 
is rested in part on the following testimony of Doctor Ard: 

“Q. Doctor, what have you to say as to the permanency of the 
injuries received by Mr. Purcell? A. I don’t know whether they are 
permanent. I don’t believe they are permanent, I think there is a 
chance to recover, that is some time or other. I cannot answer that 
question.” 

And in answer to another question he said: 

“It might last from 3 months to 10 years, nobody knows.” 

And when asked whether the injury was permanent replied: 

“I don’t know.” 

I think this evidence, with that of the defendant and the other 
testimony in the case, justifies the finding that the injuries were per- 
manent within the meaning of the statute. More than a year had 
elapsed after the accident without any appreciable improvement, and 
from the testimony of the defendant and the long continuance of the 
disability an inference can be drawn that it is probably permanent. 
Doctor Ard testified that he could not tell whether it would be per- 
manent or not, but that it might last from 8 months to 10 years. In 
view of all this evidence it would seem that the extent of the per- 
manency of the injuries cannot now be determined; the present indi- 
cations being that they are permanent. Whether the Court in fixing 
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the number of weeks during which compensation should be paid for a 
partial disability to both eyes of a permanent character reached a 
proper conclusion was not raised on the argument nor by the record, 
and therefore that question has not been considered. 

My conclusion is that under this record, considering only the 
questions raised and argued, the judgment should be affirmed. 





LONG ISLAND R. R. CO. v. BOSMAN. 


(N. J. Supreme Court, Hudson Circuit, July, 1918). 


Railroad and General Lien Law of New York—Construction of Statutes— Right of Common 
Carrier to Eleet Proceeding for Lien—Section 68 of the Railroad Law of June 14, 1910, 
being Chapter X LIX of the Consolidated Laws of the State of New York, and the Gen- 
eral Lien Law of New York, being Chapter 38 of the Laws of 1909, exist and operate con- 
currently; and a common carrier may elect to proceed under the General Lien Law to 
sell « consignment of freight for unpaid freight, storage and demurrage charges. 


Case of Long Island Railroad Company against Arnold Bosman. 
Tried June 17, 1918, before Justice Speer and a jury. 

Messrs. Vredenburgh, Wall & Carey for Plaintiff. 

Mr. Frank Benjamin for Defendant. 

This was an action at law to recover freight, storage and demur- 
rage charges on a shipment of lumber from Newark, New Jersey, to 

jay Shore, Long Island, New York. Defendant counter-claimed 
for the value of the lumber, alleging that it had been sold by the 
plaintiff illegally, in that it had failed to comply with the provisions 
of Section 68 of the Railroad Law of June 14, 1910, being Chapter 
XLIX of the Consolidated Laws of the State of New York, and that 
therefore there had been a conversion of the lumber by plaintiff. 
On the other hand, plaintiff contended that it had sold the tumber 
to enforce payment of the freight, storage and demurrage charges, 
by virtue of the Lien Law of the State of New York, being Chapter 
38 of the Laws of 1909, crediting defendant with the proceeds of the 
sale and bringing suit for the balance. Defendant contended that the 
Railroad Law provision superseded the Lien Law provision and that 
plaintiff was confined to the Railroad Law. Plaintiff’s contention was 
that the two acts operated concurrently and that the carrier was 
justified in proceeding under the Lien Law. 

SPEER, J. (orally): I have to settle the question some time. 
There is no better time than right dway, so I will decide that [ will 
admit that notice, because I think that the two statutes are applicable. 
| think that sections 200 and 205, both inclusive, provide a remedy 
in addition to section—I am speaking of 205 of the Lien Law—pro- 
vide a remedy additional to section 68 of the Railroad Law; and | 
think that for these reasons: 

There was some little doubt in my mind at the start of this dis- 
cussion this morning, due to the fact that the second paragraph 0! 
Article I of the Lien Law provided that the term “lienor” when used 
in this Chapter means any person having a lien upon property by 
virtue of its provisions, and includes his successor in interest. O! 
course | was perfectly well aware of the general rule of construction 
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that where there is a Chapter of definitions in a statute, the definitions 
there given will almost universally be held to prevail throughout the 
statute, and the meaning there given to be attached to the terms 
wherever they are used in the statute. I said advisedly “almost” 
universally, because there are exceptions, and I would direct your 
attention first of all to the 36th Volume of Cyc., under the title 
“Statutes,” at page 1105. It is there said the Legislature may define 
certain words used in the statute or declare in the body of the Act 
the construction to be placed thereon, and the Courts are bound by 
such construction, and all other parts of the Act must yield, though 
otherwise the language would have been construed to mean a differ- 
ent thing. But the interpretation clause should be used only for the 
purpose of interpreting words that are ambiguous or equivocal, and 
not so as to disturb the meaning of such as are plain. And in the 
footnotes on that paragraph are found citations of cases to the fol- 
lowing effect: “A definition of certain words in one part of an Act 
applies to those words throughout the statute (In re Kohler, 79 Cal. 
313, 21 Pac. 758) unless a contrary intent clearly appear (Lindsay 
v. Cundy, 1 Q. B. D. 348, 358) in which Blackburn, J. says that the 
interpretation clause ‘is a modern innovation and frequently does 
a great deal of harm, because it gives a non-natural sense to words 
which are afterward used in a natural sense, without noticing the 
distinction.’ ” 

Now, in picking up section 200 we find the Legislature of New 
York using this language: “A lien against personal property” (and 
surely no language could be more all-embracing than that) “other 
than a mortgage on chattels and the lien of a keeper of a hotel, 
apartment hotel, inn, boarding house or lodging house, except an 
immigrant lodging house, if in the legal possession of the lienor, 
may be satisfied by the public sale of such property according to 
the provisions of this article.” 

Now the Legislature could not very well, in using language to 
indicate in whose possession the property must be in order to warrant 
a sale, have used any other word naturally than the word “lienor,” 
because the very essence of a lien is possession; the very life of a com- 
mon law lien was possession; if possession was gone the lien was 
gone; and so here it is perfectly manifest to my mind that after the 
all-embracing language, “a lien against personal property,” and then 
excluding certain kinds of personal property and designating by 
class the excluded articles, it says that if that is in the possession of 
the lienor—which is a mere matter of description, mentioning the 
person in whose possession it may be and not in any way tending 
to qualify the nature of the lien itself, but merely describing a per- 
son—it may be satisfied by a public sale of the said property accord- 
ing to the provisions of this Act. And then we turn over, as throw- 
ing a very brilliant light upon the subject, to section 210, under the 
title “Application,” where the Legislature says, “Sections 206 to 209 
inclusive ;” and sections 206 to 209, when you look at them, are 
sections all of which are devoted entirely to the subject matter of 
the enforcement of lien by action in Court and by proceedings in 
Court; that is all those sections refer to. It says that those sections 
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do not affect any existing right or remedy to foreclose or satisfy a 
lien upon a chattel without action. Then follows a semi-colon. And 
then follow these illuminative words: “And they do not apply to a 
case where another mode of enforcing a lien upon a chattel is specifi- 
cally prescribed by law.” Now that, of course, under the general rule 
of inclusio unius exclusio aiterius clearly seems to my mind to exclude 
from the application sections 200 to 206, both inclusive, and to indi- 
cate that that was a remedy given to sell any personal property other 
than those particular kinds excluded expressly by the statute. 

I think that that construction of the statute is a construction that 
ought to be adopted if it is possible to adopt it, because of the bene- 
ficial effect to both the railroad company and the shipper in a par- 
ticular class of cases like this. Section 68 of the General Railroad 
Law provides that you must wait one year. The bill of lading and 
the law itself provide how expenses of keeping, transportation and 
things of that sort shall amount up as time goes on, and at a very 
high rate. The Lien Act itself in the method pointed out for the 
sale of goods, and the safeguards that shall be thrown around the 
sale of goods makes it practically impossible, if the statute is com- 
plied with—and of course if it is not complied with it is a mere matter 
of trover and the owner of the property has lost nothing, and he 
may recover the value of his property with interest from the time 
of the sale—they must give notice of sale; they must give all those 
indicia to the owner and to others, by personal notice and by advertise- 
ment, which throw around the sale the safeguard of letting no man 
be deprived of his property without notice and an opportunity ta 
purchase, and at the same time having the public notified so that 
they may be brought in to bid when the sale takes place. All those 
things indicate that it is infinitely better if this statute can be rea- 
sonably and legally construed to include sales of freight, that that 
should be done. A year is an infinite time, it seems to me, to wait 
before making a sale, and if there be any doubt on the construction 
of the statute it seems to me that the reasonable construction should 
be adopted; and the reasonable construction to my mind is that these 
statutes should run concurrently; that the mere possible objection 
raised by the definition given in the second paragraph of the first 
article of the Act, that the lienor shall be held to mean one who 
has a lien by virtue of this Act, ig not to be taken as any indication 
strong enough to militate against the construction which I am now 
placing upon the statute. 

So it seems to me for the reasons which I have, probably very 
inadequately, stated, I must hold that either one of these statutes 
may be pursued by the railroad company at its election, and that 
the question now to be determined is whether or not the jury will 
determine that the evidence shows that the provisions of the statute 
have been complied with by the railroad company, in making the 
sale that it did make, of the property that they may find belonged 
specially to Mr. Bosman. So I will hold that, and you may have 
an objection entered to my admission of these notices, and that wil 
raise directly upon the record the question which you will wish 
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raised if the case should go against you, that the statute is inapplic- 
able. 


[The verdict rendered by the jury was in favor of plaintiff]. 


IN RE BAKER. 


(Essex Circuit Court, July, 1918). 
Assessment for Benefits—Basis of Axsessment—Power of Review—KEffect of Certain Items 
of Interest. 

In the matter of the appeal of Minnie C. Baker et als from the 
assessments for benefits by the Board of Assessments of the City 
of East Orange for the repaving of Central Avenue. 

DUNGAN, J.: This is an appeal by abutting property owners 
from the assessment for benefits imposed upon their property for 
the repaving of Central Avenue in the City of East Orange, pursuant 
to Chapter 39 of P. L. 1915, p. 75, which provides for the improve- 
ment of streets of a municipality constructed by or under the control 
of the Board of Chosen Freeholders of a county of the first class, 
and for an agreement between them providing for the proportionate 
part of the cost of such improvement to be borne by each. It also 
provides that “the expense of such improvement assigned to such 
municipal corporation shall be raised, assessed and collected 
in the same manner as the expenses of other street improvements.” 
Such proceedings are controlled by Chapter 165 of P. L. 1912, p. 246. 

Objection is made by the appellants that the assessment is illegal 
in that it is based upon an arbitrary uniform amount per front foot 
on both sides of the street for the entire length of the improvement. 
The assessment on the basis of frontage would not make it illegal if 
the Board of Assessment were guided by the principle of apportioning 
the expense according to the benefits, which, according to the weight 
of the testimony, is what they did. However, this Court held in the 
matter of the Woodland Avenue drain in East Orange, 39 N. J. L. J., 
p. 362, that the Act of 1912 conferred upon the Circuit Court only 
the power to determine disputed questions of fact. To hold that it 
gave the Circuit Court the right to review the questions of law 
involved in such proceedings would necessarily result in declaring 
that portion of the Act unconstitutional as an attempt to confer 
upon an inferior Court the power which is reserved to the Supreme 
Court through its prerogative writ of certiorari. Therefore, this Court 
will not consider the question whether or not there is any illegality 
in the proceedings and assessment, but will assume that they were 
legal and based upon a proper application of legal principles, and will 
deal only with the questions of fact involved. 

This view necessarily applies as well to the item of extras, as to 
the method of the assessment. As was said in Lord v. Bayonne, 65 
L.127: “Those proceedings” (those in pursuance of which the sewer 
was constructed) “have resulted in conferring on the property of the 
prosecutors a substantial benefit at public expense, and consequently 
im subjecting them to a corresponding charge.” These extras have 
been paid for by the city, and the testimony does not show that their 
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cost was beyond what was reasonable; unless, as is urged, they were 
included in the contract, which I do not find to be established hy 
the evidence. 

As to the item of interest, however, it seems quite plain from the 
testimony of Mr. Gilbert, the city auditor, that there was no proper 
basis for including it in the cost of the improvement. It is not identi- 
fied with this particular contract or the extras. It was, as Mr. Gilbert 
said, and as appears by the resolutions of the City Council, borrowed 
against public improvements in 1916 generally and not against this 
specific improvement; and although Mr. Gilbert was examined in 
great detail in an attempt to connect the loans with this improvement 
he declined to be committed to such a statement, beyond saying: 
“It might be fair to presume that money was borrowed at that time 
for that purpose,” and he adds: “But I cannot tell.” That item 
appears to have been arbitrarily added by Mr. Gilbert, as he admits, 
by averaging the dates of payments of the amounts totaling $38,947.32 
(the cost of the improvement) and charging interest on that sum at 
the rate of 5% for the average time to December 26, 1917, although 
the bulk of the money which it is claimed went into this improve- 
ment was borrowed at four per cent. I find as a fact, therefore, that 
there is no testimony to warrant including the item of interest in 
the assessment. 

But such finding does not necessarily result in changing the 
assessments of the appellants. 

As was said in Davis v. Newark, 54 L., at p. 147: “Prosecutors 
must show that the error has, or at least may have, injured them by 
imposing upon their lands more than a proper assessment.” 

The members of the Board of Assessment who testified stated 
that in their opinion the lots were benefited to the extent of $3.00 
per front foot, and that the assessment of $2.58 per front foot ts 
less than the amount of benefit to each lot. 

The amount assessed against the City is $9,254.22 while the item 
of interest is $3,203.41. Therefore, if the assessments do not exceed 
the benefits conferred by the improvemnt, the exclusion of the item 
of interest could not benefit the appellants, but would only result in 
reducing to the extent of the interest item the amount assessed to 
the city. Davis v. Newark, 54 L., p. 144. 

The result of these views is that the assessments are affirmed. 

(NOTE—The foregoing decision follows that reported in 39 N. J. L. J. 362, and involves, as did that the 


question of the power of the Circuit Court to review city assessments under the 1912 Act referred to in tha 
decision-— EDITOR). 





One owning an automobile for the pleasure of his family is held 
not liable in Van Blaricom v. Dodgson, L. R. A. 1917F, 363, for injury 
negligently caused by his adult son, who is a capable driver, when, 
with the owner’s permission, he is using the car for his own purposes, 
on the theory that in so doing he is really carrying out the business 
of the owner of furnishing such pleasure. 
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ASBURY PARK V. WESTERVELT. 
ASBURY PARK v. WESTERVELT. 


(First Judicial District Court of Monmouth County, June, 1918). 


Poor Act—Charge of Sending Poor Person to Another Municipality to Avoid Municipal 
Charges. 


Case of Asbury Park, a municipal corporation, against George 
C. Westervelt. 


SMITH, Dist. Court J.: This action was brought to recover 
the sum of $50.00 under Section 12, of “An Act for the settlement 
and relief of the Poor (Revision of 1911).” (Chapter 196, P. L. 1911), 
from the defendant, George Westervelt, Overseer of the Poor for 
the Township of Neptune, Monmouth County, New Jersey. 

It appears from the testimony that one Elizabeth Casner during 
part of the year 1917 lived at 1314 Monroe Avenue, in the town- 
ship of Neptune. In the late summer or early fall of that year hav- 
ing been deserted by her husband and in destitute circumstances she 
applied for assistance to the defendant, George Westervelt, who 
was at that time Overseer of the Poor for the Township of Neptune. 
The assistance sought was refused, and Mrs. Casner says she was 
told by the defendant that he could not pay her house rent or give 
her any assistance, and for her to go to Asbury Park, because they 
had more money over there than Neptune Township for the relief 
of the poor. The defendant denies that he ever made said statement 
as charged against him, or instructed or ordered Mrs. Casner to 
go to Asbury Park. About this time Mrs. Casner was dispossessed 
and went to live with her parents in the city of Asbury Park. 

Chapter 196, Sec. 12, P. L. 1911, says: “Any person who shall 
send, remove, or entice to remove, or bring or cause to be sent, 
removed, enticed or brought any poor or indigent person from any 
municipality to any other municipality without legal authority, and 
shall leave such poor or indigent person for the purpose of avoiding 
the charge of such person upon the municipality from which he is 
so sent, removed, or brought, or enticed to remove, shall forfeit 
$50.00,” etc 

It does not appear from the testimony that the defendant either 
sent, removed, or enticed to remove, or caused to be sent or removed 
the said indigent person, Elizabeth Casner, from the Township of 
Neptune to the city of Asbury Park. Even granting to be true the 
testimony of Mrs. Casner that this defendant told her to leave 
Neptune Township and go to Asbury Park for assistance, which the 
defendant denies, I do not see how the statute in question could 
be invoked. 

This action being brought under the statute aforesaid and the 
action being purely statutory the statute must be construed strictly. 
There appearing no act of the defendant whereby he sent, removed, 
or enticed to remove, or caused to be sent or removed the said indigent 
person in question from the Township of Neptune to the city of 
Asbury Park, judgment is rendered in favor of the said defendant, 
George Westervelt. 
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IN RE HATHAWAY. 


(Morris Common Pleas, Oct. 30, 1914). 
Saloon License—Situation aud Want of Police Oversigit. 


In the matter of the petition of Stephen H. Hathaway for a 
license to sell spirituous, vinous, malt or brewed liquors in the borough 
of Madison. 


Mr. Willard W. Cutler for Petitioner. 
Mr. Howard S. Kinney for Remonstrants. 


SALMON, J.: This is an application for a renewal of a license 
to sell at wholesale in the Borough of Madison, against which a 
remonstrance has been filed. 

The remonstrants urge the following reasons for denying this 
application: 

First: Because a license at said place is not necessary. 

Second: Because the business growing out of said license has 
resulted in a nuisance to the community. 

Third: Because of the remoteness of the location from the 
central business section of the borough. 

Fourth: Because the character of the neighborhood has materi- 
ally changed since the applicant first obtained a license there to sell. 

There are three most important considerations that should be 
regarded by the license granting body under the present provisions 
of law, which are matters that appeal largely to the discretion of the 
licensing power in allowing or denying a petition, such as in this 
case. The first consideration is the individuality of the applicant, 
his fitness as measured by his conduct and his reputation; the second 
consideration is the condition of the community with reference to 
the subject of licensed places already obtaining, particularly their 
number with reference to the population of the community or munic- 
ipality ; and, third, the location in the municipality for which applica- 
tion is made. 

In the matter at hand there is apparently no criticism as to the 
manner in which applicant has heretofore conducted his business. 
He has received a license for the place in question for a period 
upwards of thirty years. His record during that time is one that 
appears unassailed, and he, himself, having apparently realized the 
responsibility of his business, has not only endeavored but succeeded 
in his endeavor to conduct the business in a manner that has not 
called for criticism. 

It does not appear that the Borough of Madison is over supplied 
with licensed business places. This is not urged as a reason for 
refusal. 

The third consideration is that which is emphasized in the testi- 
mony of witnesses, to wit, that the location is such that the com- 
munity suffers from the results of the business. That is, that men 
secure liquor at the applicant’s place in quantities which he is author- 
ized to sell; that they go from his premises, drink the liquor upon 
the highways, or upon the premises of the nearby residents, and that 
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the drinkers encumber the streets and adjacent properties with their 
empty bottles; and that they, the drinkers, cause disturbances and 
general discomposure among the immediate inhabitants. 

The location of the applicant’s property is about three-quarters 
of a mile from the center of the borough and police headquarters. 
It is, therefore, incapable of proper oversight and inspection, unless 
an officer were especially detailed to oversee the district in which 
the applicant’s place is located. It would seem to be most desirable 
that liquor-dispensing institutions should be located under the close 
eye of the municipal authorities, not that in some cases there is 
greater need of the proprietor’s surveillance, but that in all cases 
the proprietor’s patrons require at least the control of authority, and 
the community should always have that protection needed to insure 
peace and freedom from untoward disturbances. 

After a full hearing upon the application in question and a per- 
sonal inspection in the community wherein the applicant’s place 
of business is situated, the conclusion is reached that the renewal 
of a license at said location is unwarranted, and that the complaints 
of the residents are not unreasonable and therefore should be regarded. 

Because of these considerations, applicant’s petition should be 
refused. 





IN RE MAIORAN ET ALS. 


(Morris Common Pleas, Feb. 3, 1915). 


Wholesale License— Needs of Community— Location Considered. 


In the matter of the several petitions, one of Pasquale Maioran, 
one other of Stephen H. Hathaway, and one other of Simon Miller, 
each to sell spirituous, vinous, malt or brewed liquors in quantities 
from one quart to five gallons, in the borough of Madison. 


Mr. Elmer W. Romine for Applicant Pasquale Maioran. 
Mr. Carl V. Vogt for Applicant Stephen H. Hathaway. 
Mr. C. Franklin Wilson for Applicant Simon Miller. 

Mr. Howard S. Kinney for Objectors. 


SALMON, J.: Each of these applications is for a license to 
conduct the business of selling liquors at wholesale in the Borough 
of Madison, at the places respectively mentioned in the applications. 

There are at present in said borough three licenses to sell liquor, 
two of which are inn and tavern licenses and the remaining one a 
wholesale license connected with a general grocery store. There 
are no wholesale licenses now in force in Madison to a place exclu- 
‘ively for liquor distribution. This condition has obtained since the 
Uctober Term, 1914, at which the applicant, Hathaway, was refused 
a renewal of his application for the premises for which he then applied. 
__ Madison is a borough of approximately five thousand inhabitants. 
the residents are diverse in so far as nationality is concerned, and 
are people following various occupations, and might be said to be 
interested in pursuing the many divergent walks of life. 
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The liquor industry, if such it may be called, seems very well 
conducted in the borough, and there appears to be perhaps a condi- 
tion there, in so far as the control of the business is concerned, such 
control being of the dealers themselves as well as of the authorities, 
that might well be emulated in other municipalities in our county 
and State. 

The question arises as to whether there should be, so far as 
numbers and kind of licenses are concerned, a return to the conditions 
which obtained prior to October Term last. 

After very full hearings upon the several applications and a per- 
sonal investigation of the physical conditions upon the ground, mainly 
as to location respecting business, traffic and probable oversight 
of the authorities, it would seem that the matter is reduced to the 
following considerations: That there is public warrant for granting 
an additional wholesale license in the borough; that the applicants 
respectively are not challenged as to their integrity or standing 
respecting the license which they each severally request ; and that the 
proposed location of the several businesses is the vital question to 
decide. 

It appears satisfactorily that the inhabitants of the borough are 
entitled to another wholesale place of business, considering the pres- 
ent scheme of licensing the sale as provided for by statutes and the 
number of the residents and their diversity of life. That there is no 
public warrant for granting more than one of the applications is also 
apparent. The result, then, appears that, with the element of per- 
sonal fitness eliminated, either applicant being apparently unobjec- 
tionable so far as this phase of the matter goes, the particular 
location of the place proposed to be licensed calls for the exercise 
of judgment with reference thereto. 

The applicant, Simon Miller, has very evidently selected a place 
of business that commends itself as much more preferable than that 
of the applicant Hathaway, and preferable to that of the applicant 
Maioran; the first of the three mentioned has selected a modern 
building located between the two hotels now licensed and upon a 
street that is strictly of business use so far as the buildings located 
thereon are concerned, and said building is passed and _ repassed 
probably by more persons, residents of the borough, among which 
are those officially connected therewith, than either of the other 
proposed named places of business., This element being resolved in 
favor of the proposed Miller location, and because of the forgoing 
considerations, the application of Simon Miller and that alone should 
be granted to conduct the business of selling liquors at wholesale in 
the premises named. 





A magistrate who, knowing of an arrest, fails to have the 
alleged offender brought before him without delay as required by 
statute, and permits him to be imprisoned without bail until the 
following day, is held guilty of false imprisonment in Von Arx V. 
Shafer, L. R. A. 1917F, 427. 
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IN RE ROBINSON. 


IN RE ROBINSON. 


(Morris Common Pleas, Feb. 10. 1915). 
Inns and Taverns— Act of 1913—Comments on the Act and Community Conditions. 


In the matter of the application of Eugene C. Robinson, to keep 
an inn or tavern in the township of Hanover. 


Mr. Carl V. Vogt (King & Vogt) for Applicant. 
Mr. William C. Webb for Remonstrants. 


SALMON, J.: Under Chapter 280 of the Laws of 1913, P. L. 
p. 574, some of the former regulations are abrogated and something 
of an innovation is provided for, respecting licenses to keep an inn 
or tavern. 

Among other features of the Act appears that which has to do 
with a scheme of bidding in order to fix the license fee, and very 
obviously makes the granting of an application in the first instance 
as heretofore, without authority, necessitating giving public notice 
by newspaper advertisement, that bids will be received, thus throwing 
the matter open to anyone who may qualify in taking his chance of 
securing the desired license. Information is had to the effect that 
the Act will be brought to the attention of the Supreme Court in a 
case arising out of the Common Pleas of Ocean County. [See Tilton 
v. Com. Pleas, 87 N. J. L. 47]. 

It appears then, that the application of the applicant above 
stated is not the matter that can now be considered, other than in the 
sense of considering it a request for the purpose of starting in action 
the machinery of said Chapter 280 of the Laws of 1913. The view 
is here taken that such action is entirely discretionary with the 
Court, although the test of the Act, referred to, may develop a different 
interpretation of the statute in question. 

Going then to the consideration of the local conditions in the 
Township of Hanover, regarding the propriety of a license in the 
community concerning which application is made, it is desirable 
to have as nearly as possible an adequate survey of the conditions 
obtaining, and a poll of the sentiment of the inhabitants as fully as it 
is possible to receive an expression of it. 

Where the statutes authorize the granting of licenses to sell 
intoxicating liquors in the municipalities of the State, there would 
appear to be no better criterion by which the licensing power should 
be guided than the expression of feeling upon the subject by the 
residents of the community in which the licensed place is proposed 
to be located. If there be a preferable standard that should be heeded 
and that should control; it has not been so suggested, nor does it 
present itself at this time. The arbitrary attitude of prohibition or 
no license under any circumstances would seem to he 5 erratic 
and unfounded as unlimitedly (except by the statute) granting the 
mere request of applicants, and would set at nought the effect of 
statutes, that must be presumed to have been enacted by the Legis- 
lature in compliance with the people’s wishes upon the subject. Dis- 
pensing intoxicants has, to an extent, grown into a state of disrepute, 








THE NEW JERSEY LAW JOURNAL. 


largely because of the utter lack of supervision and control of the 
thing sold at the point when about to be consumed. The adultera- 
tion of a product that in itself is capable of injury when imprudently 
and excessively used is the greatest cause of physical and mental 
disturbance and consequent impairment of an otherwise normal con- 
stitution. The character or purity of the liquor should at least be 
guaranteed by proper inspection and control as well as the manner 
and circumstances under which it is distributed. The business that 
might be called the public service of intoxicating liquors is a propo- 
sition entirely too costly to the public, directly and indirectly, in 
every sense which the word costly implies—too costly in the sense of 
the effects of present-day liquor consumption upon the individual, 
and too costly in the larger, but not more important sense of the 
administration of the State’s affairs, which deal with the conditions 
caused in great part by the use of that which it is inaccurate and 
improper to characterize as intoxicating liquor, for such 1s an unfor- 
tunate misnomer. So much for the general subject. 

Court hearing has been had upon the application in question, 
and, supplemented by a house to house canvass of the community, 
reveals a situation in which it is too much to say that the opinion 
of the residents and property holders in the locality is favorable to 
the institution of a licensed inn. There are many attitudes exhibited 
toward the proposition and many residents in favor of a licensed 
hotel, but such feeling, as expressed, is not yet general among the 
people; it is, however, a substantial sentiment. 

Mountain Lakes is as its developers represent, a “Residential 
Park.” There are no industries, nor business interests of any kind 
within its bounds. There is, therefore, no commercial necessity, 
other than the development itself, which calls for attention. The 
land is sold under restrictive grant as to the use to which the houses 
shall be put, namely family dwellings, and other restrictions prevail 
which no doubt are intended to facilitate the best advantages of an 
enterprise entirely residential in character. 

Comparing the conditions which prevailed at the May Term, 
1913, at which application was then made and refused, there appears 
to be a greater public interest for the licensed place desired. The 
inhabitants have increased in number from approximately five hun- 
dred to one thousand or twelve hundred people, and form a public 
that is accustomed to the licensed*hotel in its midst, but the sentt- 
ment as to having such licensed hotel in this community (although 
the population is increasing rapidly) is not united on the subject 
to the extent that should warrant granting a license at this time. 

The application is not refused, because none is now before the 
Court; however, no notice will be ordered published for the cor 
siderations above mentioned. 





That members of a labor union may be enjoined from maintaining 
pickets in front of a place of business to intimidate the proprietors 
of the business and patrons seeking to trade there is held in the Wash 
ington case of St. Germain v. Bakery & C. Workers Internationa 
Union, L. R. A. 1917F, 824. 
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IN RE ARNDT. 


IN RE ARNDT. 


(Morris Common Pleas, Feb. 4, 1916). 


Inns and Taverna—Remonstrance—Liability of Applicant as to Community Disturbances. 


In the matter of the application of Rudolph C. Arndt to sell 
vinous, malt, spirituous and brewed liquors in the township of Han- 
over. 


Mr. Carl V. Vogt for Applicant. 
Mr. C. Franklin Wilson for Remonstrants. 


SALMON, J.: The protest and remonstrance in this matter is 
signed by nine residents of the community, who are represented by 
counsel, but who through counsel state that they have no objection 
to the granting of the license upon strictly legal grounds; that 
they do not care to have testimony taken in the matter, but that they 
do insist that there has been an evil condition directly due to the 
fact that a license has been held and sales under it made by the 
applicant here at the place licensed. The specific complaint of the 
objectors appears to go to a condition of excessive liquor consump- 
tion in the woods at a not far distant point from the licensed place. 
Conceding for the moment that the fact is that much liquor is con- 
sumed by patrons of the applicant at a place in a grove or woods 
where excessive hilarity obtains at times and from which disturb- 
ances follow to the discomfort and annoyance of the people, the 
question arises just how far the applicant, assuming also that the 
liquors have been purchased from him, is responsible for such a 
condition. 

If the fact be that the applicant has knowledge of such a situa- 
tion he is in some degree responsible for it, and, further, it is a posi- 
tive duty upon him to see to it that his business is conducted not 
only according to the statutes and rules of law, but also that the 
resulting circumstances attendant on the consumption of drink pur- 
chased from him are not a community nuisance nor calculated to 
result in scandal of any sort. There is always devolving upon the 
license holder the obligation of conducting his business according 
to law, and in addition to this, if he would demonstrate his fitness 
for the special privilege that has been granted to him, he will interest 
himself at least to the extent of endeavoring to discourage and pre- 
vent not only the purchase of intoxicants by persons that in his judg- 
ment he knows should not be consumers of them, but aiso will lend 
every assistance in the manner of the conduct of his business as 
will guarantee the best public order and safety in the community. 

The township in which the applicant’s business has been located 
is not supplied with liquor distributing agencies to the point of 
unreasonableness. So long as we are proceeding under the present 
legislative plan regarding the liquor regulation, there would appear 
to be no reasonable ground for objecting to the renewal of the 
present license other than upon such grounds as might be contended 
as exist, such, for example, as is urged in the present case, namely, 
the community’s disturbance because of certain residents collectively 
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engaged in making nuisances of themselves in an open grove or 
woods and for the reason, among other things, that they have exces- 
sively imbibed of intoxicating liquor. That situation or anything 
akin to it should be stopped. If the fact that the applicant has held 
a license has alone accounted for that situation, and tf a renewal of 
his license could be properly said to assure a continuance of that 
condition, then his application for a renewal of the license, in all 
fairness to the community, should be denied. If, on the other hand 
and irrespective of whether there has been good and sufficient grounds 
for objection heretofore, the future conduct of a wholesale business 
at the place in question should give no cause of complaint of the 
nature in question or akin to it as this Court believes should be the 
case, then it would appear to be within reason and propriety to 
grant the application, now made upon the distinct understanding, 
however, that the applicant will consider himself legally and morally 
bound by the results direct and indirect that flow from the con- 
sumption of the intoxicating beverages sold and distributed by him. 
The application will be granted. 


The owner of the fee of a street is held in the California case of 
Santa Barbara County v. More. L. R. A. 1L917F, 385, to be deprived 
of the right to remove trees which he has planted therein, by statutes 
placing them under the charge of a board of forestry, and imposing a 
penalty upon whoever destroys any shade or ornamental tree. 





MISCELLANY 


CONCERNING PROFESSIONAL CON- ceptance of his offer of compro- 
— mise the statement that if it is not 
_ a accepted he will advise his client 
The following questions and ¢o petition in bankruptcy and thus 
answers are among those recently secure a discharge of the debt, ir 
published by the Committee on which event the dividend to the 
Professional Ethics of the New judgment creditor, being dimin- 
York County Lawyers’ Associa- ished by the necessary legal ex- 
tion : ‘pense incident to the proceedings 
Question: In the opinion of will be less than the amount now 
the Committee is it improper for offered in satisfaction? 
an attorney for an insolvent judg- Answer: The Committee doe 
ment debtor to negotiate in be- not approve any threat of leg2! 
half of his client with the attor- proceedings made in bad _ faith 
ney for a judgment creditor for a_ or to support an unfair or unrea- 
‘ompromise and satisfaction of sonable offer: but the Committee 
the judgment, making afrank and does not perceive that on a frank 
full disclosure of his client’s ac- and full disclosure of the client 
tual financial condition, but using condition, and an offer of a fai 
as am argument to induce the ac- share of the client’s assets, the 
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lawyer may not with propriety 
use as an argument the statement 
made in good faith that if the 
offer is not accepted, he will ad- 
vise his client in accordance with 
the latter’s legal rights. 

Question: A husband deserted 
his wife after obtaining all of her 
money, and has departed from the 
jurisdiction in which his wife 
dwells. A third person professes 
knowledge of the husband’s in- 
fidelity, and expresses a willing- 
ness to testify in a divorce suit to 
he instituted by the wife for such 
infidelity, but only on condition 
that he receive “twenty-five dol- 
lars to compensate him for the 
annoyance and time in connection 
with being a witness.” The third 
person is an insurance agent. 

In the opinion of the Committee 
would it be improper for a lawyer 
to arrange in behalf of the wife 
for such compensation to the wit- 
ness, who demands a part thereof 
in advance for making prelim- 
inary affidavits of the facts within 
his alleged knowledge? 

Answer: In the opinion of the 
Committee: The facts stated do 
not justify the arrangement or 
payment; payment to a witness 
for “unsealing his lips” is never 
proper; and while payment in ex- 
cess of legal witness fees may be 
made to expert witnesses, and 
allowances may be given in 
proper cases for loss of time,— 
especially in the case of poor per- 
sons—this case is not such an 
one, 





THE SALMON OPINIONS. 


As stated last month, the Law 
Journal will print each month, 
lor some months to come, various 
opinions filed but never published 
by Judge Salmon in the Morris 
Courts during his term now 


ended. This month and next, per- 
haps, these consist wholly of opin- 
ions respecting tavern or saloon 
licenses, a subject now much be- 
fore the public. Various ques- 
tions of interest in relation to 
licenses may be found to be 
treated in these decisions. 





THINNING OUT THE CROWD. 


The Central Law Journal was 
responsible for the following: 

A New'England attorney tells a 
story in which figures H. L. 
Dawes, who, it seems, in his 
younger days was an indifferent 
speaker. Shortly after his admis- 
sion to the Bar, he had a case 
which was tried before a Justice 
of the Peace in North Adams, 
Massachusetts, and was opposed 


‘by a lawyer whose eloquence at- 


tracted a large crowd. 

The Justice was perspiring in 
the crowded room, and evidently 
fast losing his temper. Finally he 
drew off his coat, and, in the 
midst of the eloquent address, 
burst out: 

“Mr. Attorney, supposing that 
you take a seat and let Mr. Dawes 
speak. [| want to thin out this 


OBITUARY. 


Hon. Parrick Hamitron GILHOOLY. 


Hon. Patrick H. Gilhooly, of 
Elizabeth, died at Deal, N. J., on 
July 27, after a long illness. Dur- 
ing many months past it was 
evident that Mr. Gilhooly’s health 
was on the decline, and, while his 
residence was at Elizabeth, he 
passed away at his summer resi- 
dence at Deal. The first inroad 
on his physical health was a year 
or more since, when he suffered a 
slight stroke of paralysis. 
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Mr. Gilhooly was born at Port- 
abello, Scotland, of Irish parent- 
age, a little over sixty-eight years 
ago. When he was a boy his 
parents, James and Catherine Gil- 
hooly, came to this country, and, 
when a young man, Patrick went 
to Somerset county, this State, to 
work on a farm, and attended the 
common schools there. Subse- 
quently he read law at Somerville, 
in the offices of Gaston & Bergen 
and Hon. Alvah A. Clark. While 
studying law he taught school in 
Somerville, to assist in his prepa- 
ration for the law, his parents be- 
ing poor. He was admitted to the 
Bar of this State as an attorney 
at the June Term, 1873, and as 
counselor in February, 1877. De- 
ciding upon Elizabethport as a 
place of practice, he began his 
professional career there, subse- 
quently removing to Elizabeth, 
where he entered into partnership 
with Hon. Frederick C. Marsh, 
the firm being Gilhooly & Marsh. 
He remained in Elizabeth ever 
after. 

In 1880 he became the county 
attorney of Union county, a posi- 
tion he held for two years. The 
same year he was elected a mem- 
ber of the Elizabeth Common 
Council, serving for ten years, be- 
ing president of that body in 1889 
and 1890. He was also District 
Court Judge from 1882 to 1887, 
and from 1891 to 1896. In 1910 
he was made a Special Master in 
Chancery. In 1890 he was elected 
President of the Elizabethport 
Banking Co., and occupied that 
position at the time of his death. 

Judge Gilhooly is survived by 
his widow, who was Miss Grace 
Hendricks, and three daughters, 
Mrs. M. D. Curry, Mrs. H. D. 
Scott and Miss Marjorie Gilhooly. 
He was a prominent member and 
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active worker in the Westminster 
Presbyterian Church, where the 
funeral services were held on July 
31. The honorary pallbearers 
were the directors of the Eliza. 
bethport Banking Company, of 
which Mr. Gilhooly was _ vice. 
president, including August Heid- 
ritter, Julian H. Kean, George 
Seeber, John P. Weber, Edmund 
S. Hersh, Charles D. Doctor, 
George W. Horre, Frank R. Wal- 
lace, James J. Higgins and Rob- 
ert J. McCulloch; also Mayor Vic. 
tor Mravlag, Robert B. Cissel, 
Charles H. K. Halsey, Henry H. 
Isham, William H. Rankin, Sv- 
preme Court Justice James J. Ber- 
gen, Frank Bergen, Thomas \. 
Clark, @lark McK. Whittemore, 
former Judge James C. Connolly, 
former Governor Foster M. Voor. 
hees and Albert F. Bender. A 
lengthy and fine tribute was paid 
to Judge Gilhooly’s character by 
Mr. Richard V. Lindabury, who 
studied law with him. The er- 
tire Elizabeth Bar attended the 
funeral. 

Judge Gilhooly was one of the 
best known and most popular of 
the members of the Elizabeth Bar. 
Beside a natural supply of Irish 
wit, he was exceedingly courteous 
to every one with whom he came 
in contact. He was especially 
kind to the younger members of 
the Bar, always giving them 2- 
tention and advice when his cour- 
sels were sought. He had an ex 
cellent knowledge of the law and 
practiced it in a clean and hor 
orable manner. He had a large 
and lucrative practice. He wa 
also active for upright politics 
On the day of his funeral the flag 
over Elizabeth City Hall wa 
placed at half-mast in token ” 
respect, and there was a larg 
concourse gathered at the funer# 
services. 











